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Introduction:  This guidebook is intended to provide both “step-by-step” instructions as well as some analytical insights that may influence the agency’s strategic response to a bid protest.  Such strategic decisions may well include taking corrective action or proposing a settlement.  The guidebook is loosely organized in chronological fashion, beginning with receipt of a new protest.  References to “4 C.F.R 21” guide the reader to GAO’s own bid protest regulations, most of which (but not all) are echoed in FAR 33.

Step 1

Notification to the Protest Control Officer (PCO)

· The General Accounting Office (GAO) calls the PCO to give official notice about a new protest.  It is important to note that the date of this call may be a factor in whether the agency is required to suspend performance, since a protest may be filed with GAO one day and the notification to HHS may not be made until the following day by GAO.  It is the date of the notification from GAO that is significant (see FAR 33.104(c)).  On the other hand, for purposes of determining whether the protest was filed timely, it is the date that GAO actually received the protest that controls.

· It is important for the PCO to provide an alternate contact person for GAO to call if the PCO will be out of the office for more than one day at a time.  This person’s name and  phone number should be provided on the telephone message of the PCO so that GAO can give the official notice by telephone to a live body.

· A copy of the protest is ordinarily faxed from GAO to the PCO within an hour or so after the phone call.
· The protest will be assigned a case number, which consists of the letter B followed by six digits.  GAO assigns case numbers based on the agency’s solicitation number, so a second protest on the same solicitation will not get a brand new number; rather it will be assigned a “point 2” number (e.g. B-xxxxxx.2).

Step 2

Notification to the agency

· The PCO notifies (within the same day, if possible) the agency about the protest.

· One of the first issues to address with the contracting agency is “Will the agency withhold the award?” (before the award has been made) or “Will the agency suspend the performance of the contract?” (after the award has been made).  According to the Competition in Contracting Act (see FAR 33.104(b) and (c)) withholding an award and suspending performance of a protested contract is automatic, if the timeliness conditions are met. 
· If the answer to either of the above questions is ‘no,’ a written determination has to be made which provides the reasoning behind the decision and which includes the statement that the decision is due to either urgent and compelling circumstances or is in the best interest of the government (see FAR 33.104(b)(1) or (c)(2).  The first argument is a safe explanation, but a “kicker” will emerge in the second argument if the agency loses the protest – see 4 C.F.R. 21.8(c))
· When a pre-award protest has been filed, the agency can still perform all the necessary steps of the procurement, including conducting discussions and receiving revised proposals.  It is only the actual signing of the contract that must be withheld.

· The Federal Acquisition Regulations states that the head of the agency must sign any request to override the CICA stay of award or performance, while the Health and Human Services Acquisition Regulation states that the request must be signed by the Director of the Office of Acquisition Management and Policy.

· A request to override a stay should be submitted as early as possible, but only if the award is to made within 30 days (see FAR 33.104(b)(1)(ii)).   GAO will not examine the substance of the determination, even though a protester may criticize it or complain loudly.  The only recourse for a protester who sees that the agency is not staying performance or withholding award is to go to federal court and seek an injunction.  Such action will ordinarily cause GAO to dismiss the protest, since GAO always defers to a court’s jurisdiction.
Step 3

The merits of the protest

· If the Contracting Officer (CO) admits that he/she has violated any statutes or regulations during the conduct of the procurement, the PCO should urge  that corrective action be taken (especially if the contract has not been awarded yet).

· If the protest involves an offeror who objects to being eliminated from the competitive range (especially if it is a technically acceptable offeror), it may be that the simplest thing for the CO to do is to readmit that particular offeror into the competitive range.  This is a strategic decision, and the CO should be made to realize that the offeror can still file another protest later.

· Ordinarily a protestor has to be next in line for award in order to be considered an interested party to file a GAO protest.  If a protester was found to be technically unacceptable, it is very difficult for that protester to show that he would be in line for the award.

Step 4
Summary Dismissals

· Definition – Occasionally GAO will accept a protest, notify the agency, and then, upon closer examination, decide that the protest is untimely or should not have been accepted for some other reason.  Such a protest will be dismissed without requiring the agency to submit a report.

· The GAO will summarily dismiss protests regarding the following: small business size challenges, noncompetitive 8A awards, subcontractors, contract administration, and findings of nonresponsibility (see 4 C.F.R. 21.5 for a comprehensive listing). But the GAO will hear set aside cases that focus on the “rule of two.”

· In some cases, GAO may not realize that a protest is untimely (the issue of timeliness should be explored with the CO during the initial discussion) or may not realize that there is some other reason that the protest should be summarily dismissed.  In these cases, the PCO should send a letter requesting summary dismissal, including any supporting documents that might help persuade GAO.  In such cases, GAO will let the protester respond and will then issue a quick decision (if the answer is negative, GAO often just makes a phone call to the PCO saying that the summary dismissal will not be granted and the agency should continue work on the agency report).

· If the protest raises multiple issues, a summary dismissal can be requested to knock out some of these issues.  This reduces the amount of paperwork.

· Aspects of the issue of timeliness:
· Any protest against the provisions of a solicitation (i.e. requirements are wrong or too restrictive), must be filed before the closing date.  Unfortunately, and frustrating as it may seem, a protest received one minute before the closing time is timely.  And there is no requirement that the protester submit a proposal, either, if he is protesting that the solicitation is flawed.
· The GAO states that other protests must be filed within 10 days after learning of the basis for the protest (the exact language is “knew or should have known”). 
· The CO should always FAX information (notices of award or written debriefings) to protesters and keep the fax confirmation sheet as proof that the protester received the information on that date.
Step 5
Notification to the interested parties (in GAO’s terminology, this refers to parties other than the protester who may have the opportunity to “intervene” in the protest.  See 4 C.F.R. 21.0(b))

· If there is a protest against a solicitation before any actual bids or proposals have come in, then there are no interested parties.  If an award or selection for award has been made, then the awardee is the only potential interested party.  If the protest comes at the competitive range stage, then all competitive range offerors are potential interested parties.

· The interested parties get copies of the protest (see FAR 33.104(a)(2)).  A contracting officer must be aware that some protests contain information that the protester does not want released outside the government; in such cases the protester must file within one day a redacted or edited copy with the sensitive information removed.  This is the copy the CO should provide to any interested parties.

· The interested parties (intervenors) can choose to be part of the protest proceedings or not.  If they want access to all documents, including information that may be subject to a protective order, they must hire an outside lawyer, who can then read the protected material but can’t share it with his client.  If the interested parties have an in-house attorney or do not have an attorney, the protected material cannot be viewed.  The PCO will provide them a copy of the agency report with all protected material removed.

Step 6
Protective orders (and protective markings)

· GAO decides whether a protest will likely involve protected material (usually this is the same as “source selection” or “procurement sensitive” material).  If it does, GAO will issue a protective order.  Attorneys for the protester and any intervenors must submit applications to GAO and be admitted to the protective order.  Only after this step has been complete should the PCO provide any protected material. 

· If the PCO is aware that the agency report will contain protected material but GAO has not issued a protective order, it is incumbent upon the PCO to “remind” GAO about the need for a protective order.

· “Pro se” is the legal term used by GAO to describe a protester who does not utilize the services of an attorney and therefore cannot be admitted to a protective order.  If the agency report contains material that would otherwise be covered by a protective order, the PCO must black out or scissor out the material from the protester’s copy.  GAO’s copy should be marked with red ink to show what material was withheld from the protester.

· If the protester has an outside lawyer who is admitted to a GAO protective order, that attorney can see all documents that are in the agency report.  

· The protective markings should be identical in all copies of the report (i.e. in GAO’s copy, the protester’s copy, and the interested party’s copy), even though this may seem counter-intuitive.  Why should the protester get a copy of the agency report in which his own proposal is marked as “protected” when it is clear that he is permitted to see his own proposal?  Primarily because this re-assures him that it is marked as protected in copies that everyone else has.

Step 7
The agency report 

· The agency report, which includes all pertinent documents, the contracting officer’s statement and the legal memorandum, must be filed within 30 calendar days after GAO notifies the PCO of the new protest.

· All parties get copies of the report at the same time.  For parties who are out of town, this may involve shipping their copy by overnight delivery service one day earlier.  

· To avoid wasting paper, protesters do not have to be furnished copies of any documents that they are known to possess, such as the solicitation or their own proposal (but their copy of the agency report should include all the tabs, to avoid confusion).

Step 8

Giving the report to the parties

· The contracting officer should be instructed to leave the application of protective markings to the PCO. 

· The “Transportation Office” in the Cohen Building has couriers that can deliver boxes to the GAO and also to law offices in the local downtown area.  In all other cases, commercial delivery service is used. It is permissible to ship out the documents separately and to deliver the rest (e.g. legal memorandum) by fax.

· After the GAO receives the report, the protestor has 10 days to comment on it.  The protester files its comments with both GAO and the agency. 

· If the CO or PCO sees something outrageous in the protester’s comments, the PCO should obtain permission from the GAO to address the issues by means of a supplemental filing.  GAO will usually allow the agency to make such a supplemental filing if the agency can demonstrate some reason.

· The protestor always has the last word; GAO always lets the protester comment on anything submitted by the agency.

· Once everything is in order, the GAO will begin to write up its decision.

Step 9

Document Requests and Supplemental Document Requests

· Protests usually contain requests that the agency report include specific documents.  Most of these are standard things that GAO would expect the agency to include anyway.  In any case, GAO’s regulations require that the agency respond to these document requests before the agency report is actually submitted.

· At least five days before the agency report is due, the PCO should file a written response to the document request with GAO and the other parties.  Usually it is most convenient to provide the table of contents for the agency report (which ought to be completed by that time, in any case).  If the protester has asked for any documents that do not exist, this is the place to say so.  If the protester has asked for any documents that we believe are irrelevant, this is the place to say so.  GAO will notify the parties if it disagrees with the agency, and their decision on what is relevant will prevail.

· After the protester receives the agency report, he has the right to request any documents that he becomes aware of for the first time (presumably things that are referenced in the report but not included).  He must make this request within two days and the agency must respond within another two days.  The agency responds either by providing the documents or by making an argument about why they are not relevant.  GAO will decide if there is a dispute.

Step 10

Hearings 

· The GAO only requests a hearing if it needs witnesses (i.e. the CO, the PCO, the technical evaluator) to clear up some information that was not sufficiently clear from the written report.  Hearings are relatively rare (one or two per year).

· The PCO does not take the lead in the hearings; the Office of General Counsel must be brought in to prepare witnesses and devise strategy.

· The agency, protester and other interested parties must submit their comments to GAO after the hearing, but in this case the protestor does not get the last word, because everybody submits their comments at the same time.

Step 11

Alternative Dispute Resolutions (ADRs)

· In an “outcome prediction conference,” the GAO attorney brings together all the parties in a conference call and explains why the agency will lose the protest.  The GAO also gives the reasons for its decision and asks if the agency will take corrective action.
· The benefit if the agency takes corrective action at this stage is that the GAO will not have to write up a decision (which takes time and effort).  The agency has the option of refusing to take action at this point and requesting that GAO issue a written decision, but there is little point in doing so.

· If early corrective action is taken (in GAO’s opinion, “early corrective action means “before the filing of the agency report”), the agency ordinarily won’t have to pay the protester any costs.  But if corrective action is taken after the agency report as the result of an “outcome prediction conference,” the agency will still have to pay the protester.

· If the agency loses the protest, it has to pay the protester for the costs of pursuing the protest (i.e. attorney’s fees) and possibly the costs of preparing the proposal.  But the agency never has to pay the cost for preparing the proposal if the protestor gets put back into the competitive range (regardless of whether or not the protester eventually wins or loses the contract).

· There are limits to the rates the agency will reimburse the typically high-priced attorneys (see FAR 33.104(h)(5)(i) &(ii)).  But if the protestor is a small business, the small business is exempt from this ceiling.

Step 12

The GAO decision

· The GAO decision is made within 100 days of the date the protest was filed.
· The GAO will fax over the decision to the PCO.
· If the agency wins the protest (i.e. if the protest is not sustained), the PCO should provide a copy to the CO immediately, especially in cases where the agency has withheld award or suspended performance. 
· If the agency loses the protest (if the protest is sustained), the GAO will not only fax over a copy of its decision to the agency but will also mail a copy to the Secretary of the Department of Health and Human Services.  This usually results in a piece of “controlled correspondence” that HHS is bound to answer officially.
· Although it has been established as a matter of constitutional law that GAO, as an arm of Congress, cannot give binding orders to executive branch agencies, as a practical matter HHS always complies with the “recommendations” contained in GAO protest decisions.
· If the agency deems the recommendations too harsh or otherwise inappropriate, it can request that GAO modify its decision.  There is a time limit of ten days to submit such a request (see 4 C.F.R. 21.14(b); it technically amounts to a “request for reconsideration” even though the agency is not contesting the result of the decision, just the corrective action).  Strategically it is wise to offer GAO a counter proposal of another course of correction or another timetable for accomplishing the actions. 
Step 13

Taking Corrective Action After the Loss of a Protest

· Within 60 days after the decision, the PCO must write to GAO to report what corrective action the agency has taken.

· If the original protest asks for specific documents (the Table of Contents can prove handy in obtaining the specific documents), the agency has to provide this to the GAO and all other parties 5 days before the reports is to be turned in.  There can be objections raised to this request. (I.e. irrelevance, does not exist)  

· The GAO will issue their ruling by telephone if there is a dispute.  Otherwise, it will file away the relevant documents.

· The GAO regulations give the protestor the right to obtain more documents after the report has been written. (I.e. references to other documents)

· Let’s say that a protest has been filed but the agency says that the contract is too important to be suspended.  And when the protestor hears about this, it goes to federal court. (to get a restraining order, injunction, etc.)  What happens next?   The GAO will throw out the case immediately and hand it over to federal court. 
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